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SECURITIES AND EXCHANGE BOARD OF INDIA

ORDER

Under sections-il(l), 11(4), 11A and 11B of the Securities and Exchange Board of India Act-:,.' -

1992

In the matter of Prayag Infotech Hi-Rise Limited

1. Secuﬂues and Exchange Board of India (hetreinafter referred to as "SEBI") had teceived 2

copy of the letter dated October 25, 2010 from the Office of the Registrar of Companies West. L i

Bengal agidressed to The Director, Economic Offences Investigation Cell, Finance Depaztment,
Governtnent of West Bengal. The said lettet informed that a company, namely, Prayag Infotech Hi-
Rise Iﬂhaited (hereinafier tefesred to as "the Company") had raised monies by way of issue of
preference shares from a large number of persons without complylng with vatious provisions of law.

: I/l; Was also informed therein that ; -

H On Septembet 03, 2007, the Company issued 19 50,000 preference shares of ¥10/- cach to
2,521 allottees;
(/ii) On November 04; 2008, the Company had allotted 30,00,000 preference shares to 3,462
allottees; and
(i)  On March 16, 2009, the Company had allotted 2,00,00,000 preference shares of T10/- each

to "a large number of allotiees running into 246 pages”.

" The Registrar of Cotopanies ("RoC"), West Béngal_ -furth_er informed that the Company issued
preference shares to more than 49 persons and. had therefdré made public issues of such secutities.
- The RoC stated that, upon petusing the website of SEBI, it was noticed that the Company had ndt
filed any offer document with respect to such igsue of securities in contravention of the provisions of
the Companies Act, 1956 ("the Companies Act") and the SEBI (Disclosute and Investor protection)
Guidelines, 2000 ("the DIP Guidelines"). -

2. Subsequently, the RoC, vide letter dated November 22, 2011, had also categorically stated

that as per availablé records with them, no statement in lien of prospectus with respect to the issue
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of preference shates had been filed so far by the Company. The RoC also forwarded copies of :- L

cettain documents as mentioned in the afore-mentioned letter.

3. In the meanwhile, SEBI initiated a preliminary examination into the money mobilization

activities of the Company from the pubh'c:an.d accordingly vide letter dated October 18, 2011

tequited the Company to furnish information the following documents/information:

Certified copy of the memorandum and articles of association of the company.
Audited balance sheet and profit & loss account of the company for the last 3 years.

Name, addresses and occupation of all the promoters/directors of the company.

Eanl e S

Statement of mobilization of funds through issue of pfeference shares duly certified
by the statutory anditors of the company.
5. Names and details of the key managerial personnel of the company.

6. Information in respect of every series of preference shates issued by the Company as

requited below :

a) Details regarding the filing of prospectus/RHP with RoC for issuance of
debentures.:

b) Date of opening and closing of the subsctiption list for the said preference
shares |

¢) Details regarding the number of application forms circulated inviting
subscription for preference shares

d) Details regarding the numbet of applicatibns received

e) Details regarding the number of allottees

_ ) Lis.t of such allottees -

g) Number of preférence shares allotted and value of such allotment against
each allotees' name

h) Details regarding subsctiption amount raised

1) Date of allotment of preference shates

j) Copies of the minutes of board/committee meeting in which the resolution
has been passed for allotment -

k) Date of dispatch of preference shate certificates etc
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B Copiés of application forms, RHP, pamphlets, advertisements and other - . ..

prototional material citculated for issuance of preference shares

m) Terms and conditions of the issue of preference shares.

SEBI advised the Company to furnish the above documents and.information within a period of 15
days from the date of receipt of the letter, As the Company did not submit the documents, SEBF
vide letter dated December 05, 2011 advised the Company to submit the documents/information

within 7 days from the date of receipt of the letter. Thereafter, _thé Company, vide letter dated

Decembet 12, 2011, forwarded (i) copies of its memorandum and articles of association, (i) hame, S

addresses and occupation of all the Company's promoters and ditectors, and (iti) names and details = -~

of the key manageﬂal petsonnel of the Company. As per the said letter, the follomng are the key

managetial personnel of the Company —

()  Mr. Basudeb Bagchi,

(i)  Mr. Avik Bagchi,
(iify  Mrs. Swapna Bagchi, and
{ivy Mzt Lakshami Kant.

4. Subsequently, vide letter dated January 02, 2012, the Company while contending that SEBI

has not disclosed as to how or in what manner it was mobilizing funds from the public through issue
of shares, denied mobilizing funds from the public. The Company also made the following

submissions :

()  For the years 2007, 2008 and 2009, the Company had issued redeemable preference shares
on a purely private placement basis and that no offer of invitation have been made to the
public.

@@ The issue of redeemable preference shartes has been made with the approval of its
.shareholders and after passing necessary resolutions under section 81(1A) of the Companies
Act. 7

(i)  Allotment of the preference shares by the Company was made with the knowledge of the
RoC and all required intimation has been given to the RoC. The issue of preference shares

has been duly approved by the competent authority for every year of such issue.
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)

(i)

)

5.

Pursuant to its intimation to SEBI with respect to the redeemable preference shares, SEBI

.has opined, vide letter dated, January 27, 2009, that the issue of such shares and the .

Company are not under the regulatory pumew of SEBL

As the Company is not listed, it is therefore of the opinion that it does not come under the Son

regtﬂafory purview of SEBI. Therefore, SEBI does not have jurisdiction to seek information ¢

from the Cofnpany as sought vide letter dated October 18, 2011.
The Company has not issued any debentures so it need not file any Prospectus /Red Hemng
prospectus with the RoC.

The allotment of preference shates were made strictly on private placement basis arid

- therefote, there is no opening date or closing of the subscription.

No application forms have been circulated mvltlng subscription for preference lshares. The

issue of redeemable prefetence shates have beeri done on private placement basis and as such

_ the tota] number of application forms is equal to the total number of allottees. The terms and

conditions of the issue have been mentioned in the application form. °

Applications have been received as per the number of allottees for shares.

The Company had allotted preference shares on three occasions — on September 03, 2007,
November 04, 2008 and March 16, 2009. The total number of pteference shares allotted is

© 2,49,50,000 shares at T10/- each for T24,95,00,000/-. The value of allotment against each

_allottee is evident from the list of allottees.

Out of the above preference shares, shates for 22,49,50,000/- has alteady been redeémed.
‘The Company dispatched the preference share cettificates within 10 days of the allotment.
There ate no Red Herting Prospectus ("RHP"), Prospectus, pamphlets, advertisements and

promotional material circulated for such issuance of preference shares.

Thereafter, the Company forwarded certain documents vide its letter dated February 15,

2012 From the information/ details submitted by the Company, the information as contained in the

RoC letters, and the preliminary findings of SEBI's examination into the matter, the following are

noted/observed :

@

The Company is a flagship company of the Prayag Group. The Prayag Group appeats to

comptise of around 19 companies. Most of the cotnpanies are registered with the RoC, West
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(i)

Bengal. Mr. Basudeb Bagchi and Mr. Avik Bagchi are the common directors in the group

companies,

The Company has prima facie mobilized funds from the public to the tune of ¥ 341

_crotes as it has been mentioned in the Annual Report (in Schedule 9 to the Acconnts forming part =

of the year ended 31.03.2011) for the year ending March 2011, that it had taken "Advance
against Real Estate Business/Multi Projects” to the tune of ¥3,41,14,66,645/- as at March 31,
2011, In the year 2009-2010, the Company had mobilized 285,61,85,603/- under the said
head (i.e., Advance against Real Estate Business/Multi Projects ). The amount of funds
mobilized for the years ended March 2012 and March 2013 ate not available on record as the
Company has not yet submitted the Annual Repott for the year ended Match 2012.

'The Company has an Authorized Capital of 50 crotes and issued and paﬁd up capital of 325

~ crores. As per the statement of accounts of the Company and the Auditor's Repott for the

year ended March 31" 2011 and the Balance Sheet as at March 31% 2011, the share capital of
the Company was ¥25,00,00,000/- comptised of equity shate capital of ¥5,00,000/- and
redeemable preference share capital of 324,95,00,000/-. It is noted that the capital raised
through the redeemable preference shares. by the Company are substantially larger than the
capital raised through equity. Relevant details with respect to the issuances of redeemable

preference shares by the Company are tabulated below :

Yeat Type and nature of shares | Amount No of Allottees as per Letter

issued _ Raised (T in | submitted by the Company
Crore)

20.07708 Redeemable Preference 1.95 1,558

Shares

2008-09 Redeemable Preference 3.00 3462

Shares 20.00 18,254

Total 24.95 24,237

~ The details noted above would indicate that the Company had issued redeemable preference

shates in three tranches. A total of ¥24.95 crotes has been mobilized from 24,237 investors

during the televant period through subscriptions received against the issuance of redeemable




~ preference shares. Further, the number of allottees in -such issuances are not small but "L

substantial, as can be seen from the above table.

(iv)  From the matetial available on tecord, the fbﬂowing details ate also noted:

Issue of Preference Shates

2007 ~ 08 2008-09

Date éf Notice for August 22, 2007 October 01, 2008 February 10, 2009
increase in

Authotized Share

Capital .

Increase in 5,00,000 to 2,00,00,000 to 5,00,00,000 to 25,00,00,000
Authorized Share 2,00,00,000 , 5,00,00,000 : .
Capital _

Date of Approval of | September 03, 2007 | November 04, 2008 | March 16, 2009
resolution in the ‘ ,

Extra — Ordinaty
General Meeting

|'No. of cumulative | 19,50,000 30,00,000 ~[2,00,00,000

prefetence shares
offered

Date of Passing of September 03, 2007 | November 04, 2008 | Match 16, 2009
resolution for \
allotment

Date of Allotment as | September 03, 2007 | November 04, 2008 | March 16, 2009
per Form 2 filed with :
the RoC

No. of allottees 11,558 3,462 18,254
(approx)

(v)  As per the Balance Sheet as at March 31, 2011, it is mentioned that ¥1,02,11,98,400/-
was the share application money against Prefetence Shares. The figure was at
325,00,00,000/- for the year ended March 31, 2010, It was also mentioned that the same
was certified by the management and telied upon by the auditors. The amount received be

the Company has been shown under "Current Liabilities" instead of shareholders funds.

6. I have also perused the folldwing documents which were forwarded by the Company to

()  Minutes of the meeting of the Board of Directors of the Cotmpany held on August 22, 2007;
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{) Minutes of the ,Extra.ordinary General .Meeting of the members of the Company held ofi _.

September 03, 2007; o
(i)  Minutes of the Extraordinary General Meetlng of the members of the Company held on. :
August 26, 2009,
(iv)  Minutes of the meeting of the Bbard of Ditectors of the Company held on July 22, 2009;

(v)  Minutes of the Extraordinary General Meeung of the members of the Company held on’ B

March 16, 2009, _

(vi) Minutes of the meeting of the Board of Directots of the Company held on February 10, -

- 2009, : 7

- (vii)  Minutes of the Extraordinary General Meeting (EoGM) of the members of the Company

held on November 04, 2008;

(vii)  Minutes of the meeting of the Board of Directors of the Company held on October 01, 2008;
(ix)  Statement dated Januaty 02, 2012 from the statutoty auditor of the Company;

(®)  Application form for subscribing to the tedeemable prefetence shares along with its terms -

and conditions,

7. The Company has stated that the redeemable preference shares which were issued by it were
- in pursuance of section 81(1A) of the Companies Act and that the same were authorised by its
shareholders. In this regard, I note from the minutes of the meeting dated August 22, 2007, that the
directors of the Company, namely, Mr. Basudeb Bagchi, Mrs. Swapna Bagchi and Mr. Arunava
Ganguly, decided to call for an EoGM for the issue of 19,50,000 redeemable pteference shares of
R10/- each. As per the minutes of the EoGM dated September 03, 2007, the Company had
resolved to issue the said shates. The resolution also mentioned that "... sueh share be offered, issued and
allotted, inter alia, on the Jollowing ferms & conditions to such petsons, institutions and/or bodies

cotporate as the board may deem fit and proper.’....". Four plans on the basis of the redemption period

was also mentioned therein and the same is reproduced as below :

Plan A B C
Issue ptice (Rs.) -1 1000/- 1000/- 1000/-
Miimum 100 '
prefetence shates of
Rs.10/- each
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Redemption period 36 months 66 months 120 months
Redemption  amount | 500/- 1000/- 3000/-
(Rs.) |
| Total redemption value | 1500/- 2000/ - | 4000/-
(Rs)
Plan D
Issue price (Rs.) T50,000/-
Mirimum 5000 preference shates of Rs.10/-
| edech |
Redemption petiod 60 months
Yégrly redemption amount 6000/ -
Quattetly rédemption amount 1500/ -

8. From the minutes of the EoGM dated November 04, 2008, it is seen that the Company had
resolved to issue 30,00,000 redeemable preference shares of T10/- each for ¥3,00,00,000/-, as per

the plans mentioned below :

Plan BB 002 BB 013 BB 014 BB 009 BB 015
Issue price (Rs.) 1000/- 1000/ 1000/- 1000/ 1000/-
Minimum 100 ' .
preference shares
Redemption 36 months | 60 months | 84 months | 120 months | 168 months
period
Redemption | 500/- 1000/- 2000/ - 3000/ - 9000/-
amount (Rs.)
Total redemption | 1500/- 2000/- 3000/- 4000/~ 10000/ -
value (Rs.)

~ Plan BB 021 BB 016
Issue price (Rs.) 25,000/- | 25,000/-

Minimum 5000 preference
shares each

Redemption period 36 months 60 months
Yeatly redemption amount | 3000/- 3250/-
Monthly redemption | 250/- 271/-
amount
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Final redemption amount I 750/- I 1250/- 1

9. I also note from the minutes of the EoGM held on Match 16, 2009, that the Company had
resolved to issue 2,00,00;000 redeemable preference shares of Rs.10/- cach for ’\‘_20,00,00,000/’—, as

follows : _

Plan BB 017 BB 013 BB 018 BB019 | BB 020
Issue price (Rs.) 1000/ - 1000/ 1000/ - 1000/ 1000/ -
Minimum 100
pr'e'férence shares

-| Redemption 40 months | 60 months | 88 months . | 116 months | 178 months
_'pe_ri_o_d
| Redemption 500/- © | 1000/- 2000/- 3000/- 9000/
amount (Rs.)
Total redemption | 1500/- 2000/- 3000/- 4000/~ | 10000/-
value (Rs.) '
_ Plan BB (21 BB 016
Issue price (Rs.) - 25,000/- ‘ 25,000/-

Minimum 5000 preference
shares each

Redemption period 40 months N 60 months
Yeatly redemption amount | 3000/- 3250/-
Rs)

Monthly redemption amount 250/- 271/-
Final redemption amount 750/- 1250/-

10. I note from the minutes of the EoGM dated August 26, 2009 that the Company resolved to
issue further 2,50,00,000 redeemable preference shares of T10/-, i.e., for value T25,00,00,000/-. The

following were the plans mentioned therein :

Plan BB 024 BB (25 BB 026 BB 027 BB 028 BB 029

Issue ptice | 1000/- 1000/ 1000/- 1000/ 1000/- 1000/
(Rs)

100
preference

shatres of
Rs.10/-
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each
Redemption | 28 months | 48 months | 72 months | 98 months | 140 months | 192 months
pedod .
Redemption | 250/- 500/- 1000/- 2000/- 4000/- 9000/-
amount
{Rs.).
Total 1250/- 1500/- 2000/~ 3000/- 5000/ - 10000/~
redemption
value (Rs.)
- Plan - BB 030 BB 031
Issue price (Rs.) 25,000/ - 25,000/-

Minimum 25000  preference
shates of Rs.10/- each

Redemption period 36 months 60 months
Monfh_l'y redemption amount 229/- ' : 240/-
Quattetly redemption amount 687/- 719/-
Yeatly redemption amount 2750/- : 2875/-
Final redefnpﬁon amount 1250/- _ 2500/-

~ Though the Company has stated that it issued preference shares in three tranches, the tesolution
dated August 26, 2009 to issue further 2,50,00,000 redeemable preference shares of Z10/-, indicates
prima facke to me that the Company had made further issuance of redeemable preference shares in
addition to the above three issuances of those shares in pursuance of its money mobilization

activities from the public. The same needs to be further probed by SEBI in its investigation.

11. T have also perused a sample application form for subscmbmg to the redeemable preference
shates, forwarded by the Company The said form contained details of plans — BB 017, BB 013, BB
018, BB 019, BB 020, BB 021 and BB 022, The details included the minimum subscription, the
redemption period available under the dlfferent plans the redemption amount and the total
rcdemptlon value. In the terms and conditions, as contained in the said sample form, I note that one
of conditions state that the offer (0 subscribe to the redeemable prefercnce shares) is being made on a private
placement basis and cannot be accepted by any petson other than to whom it has been offered.
However, the application also requited the applicants/subsctibers to be introduced, as a

separate entry for the same is provided for in the form. The application form also mentions that

M'!Q‘W‘-“"
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the principal and redemption premium shall be paid on maturity on surrender of preference share -
certificates and that the share certificates may be sutrendefed to the Company before six months of ~

the due date to enable the company to issue the repayment warrant/DD in time.

12. Haviﬁg noticed the limited facts on record till this date in the mattet, I proceed to refer to T

the statutory/legal provisions, which ate relevant to the facts of the case. Firstly, it would be

appropriate to understand the nature and class of securities to which the subject i.c., the redeemable

preference shares issued by the Company falls. In terms of section 2(46) of the Companies Act, a shate ;

means share in the share-capital of a company, and includes stock except where a distinction |
between stock and shares is expressed ot implied. According .to section 86 of the Companies Act,
the shate capital of a company limited by shares shall be of two kinds only - (i) equity share capital
and (ﬁ) preference share capital. Therefore, it can be seen that the shate capital of a company-'
limited by shates, comprises of equity shares and prefetence shares issued, if any. From the
foregoing, it is easy to comprehend that shates defined under section 2(46) of the Companies Act

~would include preference shates.

13.  The Company has issued redeemable preference shares, which fall under one of the kinds
of preference shares. Redeemable preference shates would mean that such preference shares could
be redeemed on or after a period fixed for redemption under the terms of issue ot after giving a
propet notice of redemption to preference sharcholdets. The Companies Act, under section 80,
provides for the issuances of redeemable preference shares and also imposes certain resttictions for
the redemption of preference shares. As mentioned above, the Company, while issuing the

redeemable preference shares, has evolved various plans for the redemption of such shares.

- 14, The Company has contended that its issuance of the redeemable preference shares was done
on private placement basis and as it is not listed, it does not come under the regulatoty purview of
SEBI.  The Company has also stated that, in response to its letter, SEBI had informed that unlisted
-cornpanies are not under the regulatory purview of SEBI. Tn this regard, section 67 of the
Cotnpanies Act, provides the necessaty guidance to ascertain whether an issue of shates was made to
public or was done on a private placement by companies. In this tegard, I have perused the
provisions of section 67 of the Companies Act. In terms of section 67(3), as amended by the

Companies (Amendmens) Adt, 2000, with effect from Decerber 13, 2000, no offer or invitation shall be
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treated as made to the public by virtue of sub-sections (1) ot (2), as the case may be, if the offer or o s

invitation can propetly be regarded, in all circumstances - (a) as not being calculated to result,

* ditectly o indirectly, in the shates ot debentures becoming available for subscription ot purchase by - s

persons other than those receiving the offer or invitation ; ot (b) otherwise as being a domestic

concern of the persons making and receiving the offer or invitation. Further, in tetms of the prosiso

to the aforesaid section, the provisions of section 67(3) shall not apply in a case where the offer or -

invitation to subscribe for shates or debentures is made to fifty persons or more. [n all the

three tranches in which such shares were issued by the Company, the allottees were always more

~ than 50 in number. The number of subscribers becomes relevant to judge whether an issue of shares

ate for public or on a private placement basis, in the light of the provisions of section 67 of the - o

Companies Act. The Company is not stated to be a non-banking financial company or a public
financial institution within the meaning of section 4A of the Companies Act. Therefore, it is not
covered undet the second provise to section 67(3). Inview of the foregoing, the issuance of redeemable

pteference shates by the Company, becomes a public issue of such securities.

15.  In this regard, I find it necessary to tefet to the judgment of the Hon'ble Supreme Court of

India made in the matter of Sahara India Real Estate Cosporation Limited & Others vs. SEBI
and another (Civil Appeal Nos. 9813 and 9833 of 2011 ; decided on August 31, 2012) ("the Saharas

case™):

M Resultantly, after 13.12.2000, any offer of securities by a public company fo télfgy Qemon;r or guore_ill be

treated g5 g public issue under the Companies Act, even if it is of domestic concern_or it is proved that the shares or

debentures are not available for subscription or purchase by persons other than those receiving the offer or invitation."”

"90. oo in India that any share or debenture issue bevond forty nine persons, would be a public issue attracting
all the relevant provisions of the SEBI Ad, regulations framed thereunder, the Compantes Ad, pertaining fo the

bublic issne.”

16,  As the Cofnpany has issued and allotted the redeemable preference shares to more than 50
petsons, I prima jacis observe that the Company had made a public issue of such shatres during the
years 2007, 2008 and 2009. The Company should have complied with all relevant provisions of the
Companies Acf, the Securities and Exchange Boatd of India Act, 1992 ("the SEBI Act"), the rules,

regulations, guidelines framed thereunder and other provisions that regulate such public issues.
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17.  When any company makes a public issue, an important obligation attacheq to such public
issue is that the company should list .such sharés in stock exchanges, in accordance with section 73 of
the Cdmpanies Act. In tetts of section 73(1), every company intending to offer shares or
debentures to the public for subscription by the issue of a prospectus shall, before such issue,
make an ap'pl'ication to one or more recognised stock exchanges for permission for the
shares or debentutes intending to be so offered to be dealt with in the stock exchange ot each
such-stock exchange. Sub-section (1A) requires that whete a prospectus states that an application —
under sub-section (1) has been made for permission for the shares or debentures offered thereby to
be dealt in one or more recognised stock exchanges, suéh prospectus shall state the name of the
stock exchange or, as the case may be, each such stock exchange, and any allotment made, be void if
the'péfnﬂssion has not been granted by the stock exchange or each of such stock exchange,.as the
caée tnay be, before the expity of ten weeks from the date of closing of the subscription lists. The
impottant requirement is contained in sub-section (2), which states that whete the permission has
not been applied under sub-section (1} or such permission-has not been granted, the company
shall forthwith repay without interest all moneys received from the applicants in pursuance of
the prospectus and if any such money is not fepaid within eight days aftet the company
becomes liable to tepay it, the company and evety director of the company who is.an officer
in default shall, on and from the expiry of the eighth day, be jointly and sevetally liable to
repay that money with interest. The Company has neither made an application for listing
nor has it tefunded the investors, as required in terms of section 73. Therefore, the Company,
having made public issues of tedeemable preference shares, as discussed above, has prima facie

contravened the provisions of section 73 of the Companies Act.

18.  As regards the non-adherence to the provisions of section 73 by the Company, I note the

following observations made by the Hon'ble Supreme Court in the matter of the Sahara companies :

" 93, Section 73(1) of the Act casts an obligation on every cormpany intending to offer shares or debentures to the public
to appﬁf on a Stock exchange for listing of its securities. Such companies have no option or choice but to list their
securities on a recognized stock exchange, once they invite subscription from over forty nine investors from the public. If
an ynlisted company expresses its intention, by condnat or othermise, fo offer s securities fo the public by the issue of a

prospectus, the legal obligation to make an application on a recognized stock exchange for listing starls. Sub-section
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(1A) of S cction 73 gives indioation of what are the pariiculars 1o be stated in such a prospectus. The consequences of
10t applying for the permission under sub-section (1) of Section 73 or not granting of permission .z'.r charly stipulated in
sub-section (3} of Section 73. Obligation to refund the amount collected from the public with interest is also mandatory
as per Section 73(2) of the Ad.
94. Listing is, thergfore, a legal responsibility of the company which offers securities 1o the public, provided offers are
made to more than 50 persons. ... ... A company cannot be heard lo contend that it has no such intention or idea to
make an application lo the stock excchange. Company's option, choice, election, interest or design does not matter, it is
the condet and action that matters and that is what the low demands. Law  udges ot what is in their miinds but what
they have said or written or done. |

96. ..o Section 73, their faé!;trel;o dist the securities offer 1o the public was, therefore, intentional and the plea that
they did not want their securities listed, is not an answer, since they were legally bound to do so. The duty of listing
Slosws from the act of issuing securities Yo the pubic, provided such offer is made to fifty or more than fifty per;mm. Any
offering of seenrities to fifly or more is a pﬂblz'c offering by virtwe of Section 67(3) of the Companies Act, which the
Sabaras very well knew, their subsequent actions and conducts unguestionably reveal so.

98, i However, after the amendment to the Companies Act, 1956 on 13.12.2000, every private plavement
mads to fifly or more persons bocomes an offer intended for the public and attracis the fisting requirements under Section
73(1). Bven those issues which satisfy Sections 67(3)(a) and (b) wonld be treated as an issue to the public if it is
issued to fifly or more persons, as per the proviso to Section 67(3) and as per Section 73(1), an application for listing

becomes mandatory and a lgal requirement, Reading of the proviso to Section 67(3) and Section 73(1) conjointly
indicates that any public company which intends lo issue shares or debentures to fifty persons or more is legally obliged
1o make an application for lsting its securities on a recognized stock exchange.

101, ... Section 81(1.A), it may be noted, is only an exception to the said rule, that the further shares may be
offered 1o any persons subject to passing a special resolution by the company in their general meeting. Section 81(1.4)
cannot, in any view, have an overriding effect on the pravéﬁam relating to public issue. Een if armed with a special

resolution for any further issue of capital to person other than shareholders, i can only be subjected to the provisions of

Section 67 of the Company Act, that is if the offer is made 1o fifty persons or more, then it will have fo be treated as

pablic issue_and not a private plagsment, A public issue of securities will not become g preferential allotment on
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description_of label. Provisy to Section 67(3) does not make any_distinction berween listed and unbisted publiy =

companies or between preferential or ordinary allotment.”

19.  In view of the piovisions of sections 67(3) and 73 of the Companies Act and the material -

available on record at this stage, it becomes amply clear that the Company had issued redeemable . e

preference shares to the public which mandated the Company to apply for listing of those shares, -

- which was not adhered to by thc'C_ompany.

- 20,  The Company has contended that it does not come under the regulatory purview of SEBI as
it 15 not a listed company. In support of this submission, the Company has stated that SEBI had
already vide letter dated January 27, 2009, advised it that unlisted companies are not under the
regulatory purview of SEBI. In this regard, I have perused the letters dated December 22, 2008 and
December 24, 2008 forwarded by the Company to SEBIL, to which SEBI had replied vide the

aforesaid letter dated January 27, 2009. In its afore-mentioned letters to SEBI, the Company had -

inter afia stated that it is not a listed company and that it has issued "Redeesmable Preferential Share as a

private p!ammé_nf U/ S 80(C) of the Companies Act, 1956; whose permission certificate has been obiained from RoC,
Kolkata". 'The letters state that the permission certificate was enclosed therein. The Company had
requested SEBI to issue a no-objection or a letter stating that no apptoval is necessarily required
from SEBI. I have also perused the 'permission certificate' enclosed by the Company. The sameis a
letter dated November 06, 2007 issued by the Qfﬁce of the Registrar of Companies, West Bengal, to

the Company, wherein the following were its contents :

"$irs,

With reference fo_your letter No. Nil dated 06/ /1/2007 addressed to this office in respect of e-
Jiling of Form No.23 dated 03/10/2007 vide SRN No. A-23500259 1 am to say that it has been duly
passed/ approved and taken on record by this office on 04/11/2007 and you have no bar to act acordingly

as per your Resolwtion passed ic. in_respect of issuing Redeemmable Preferentinl Shares for private

placement" [Emphasis supplied]

From the above, it can be inferred that SEBI had issued the letter dated January 27, 2009 stating that
"uniisted companies are not under the regulatory purview of SEBI" only on the basis of the representation of
the Company that it is an unlisted company and that it is issuing redeemable preference shares on

ptivate placement. The fact that the issue of redeemable preference shares were issued to more than
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49 persons was not disclosed by the Company to SEBI at that point in time. This fact has come to
light only now in the inquiry conducted by SEBI in the matter. It appears to me that the Company

has mischievously concealed the number of investors to whom it was issuing the tedeemable '

preference shares when it approached SEBI for a no—ijection letter for its issue. Therefore, the o

submissions of the Company made in this regard does not have any merit.

2, Having made the prima facs obsetvation that the Company had made a public issue of
redeemable preference shatres, I note that in terms of section 60 of the Companies Act, a company .
needs to register its prospecius with the Roc, before making a public offer/issuing-thé-prospectus. As
per the aforesaid Section 2(36), ‘prospectns” means any document described or .issued as a prospectus
and includes any notice, circulat, advertisement or other document inviting deposits from the public
or inviting offets from the public for the subscription or purchase of any shates in,_on.debentures of,
a body corpdrate. As the Company had offered the redeemable preference shares to more than 49
petsons, it is construed a public issue and therefore, the Company was required to register 2
ptospectus with the concerned RoC under section 60 of the Companies Act. The Company, vide its
letter dated February 15, 2012, has expressly stated that it has not filed any prospectus/red
hetring prospectus with RoC for the issuance of prefefence shares. In view of the same, I find
that the Company has prima facie not complied with the provisions of section 60 of the Companies
Act. Tt is surprising to note as to how the Company could contend that it issued the redeemable
preference shates to large numbet of investors in a private placement, contrary to the prescriptions

of law in that regard.

22. T also note that in tetms of section 56(1) of the Companies Act, every prospectus issued by
ot on behalf of a company, shall state the mattets specified in'Pérf I and set out the reports specified
in Part IT of Schedule 1T of that Act. Further, as pet Section 56(3) of the Companies Act, no one
shall issue any form of application for shares in or debentu.tés of a company, unless the form is
accompanied by abridged prospectus, contain disclosures as specified. The Company has, therefore,

not prima facie complied with such provisions also.

23.  On atriving at such priwa facie observations, it would be appropriate to discuss the regulatory
powers and the jurisdiction of SEBI on companies that raise funds, through issue of securities, from

the public. In this regard, I refer to section 55A of the Compénies Act. In terms of the relevant
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provisions of the said section, the provisions contained in sections 55 to 58, 59 to 81 (including
sections 68A, 77A and 80A), 108, 109, 110, 112, 113, 116, 117, 118, 119, 120, 121, 122, 206, 206A
and 207, so far as they relate to issue and transfer of secutities and non-payment of dividend shall -
(i) in case of listed public companies and (ii) in case of those public companies which intend to get
their securities listed on any recognised stock exchange in India., be administered by SEBIL. As the
above provision uses. the terms securities it is relevant to refer to the provisions of section 2(45AA)

of the Companies Act, which provides that 'secutities’ means securities as defined in clause (h) of

section 2 of the Securities Contracts (Regulation) Act, 1956 (hereinafter refetted to as "the SCRA"). -

As pet section 2(h) of the SCRA, "securities" includes "shatres". I have alteady observed above
. that shares includes preference shares. Sections 67 and 73 of the Companies Act are included in the
list of secHons mentioned in section 55A of the Companies Act. Therefore, such sections are to be

adininistered by SEBL.

24, The preamble to the SEBI Act provides for the establishment of a Board to protect the
interest of investors in securities and to promote the development of, and to regulate, the securities
ma‘rket and for matters connected therewith of incidental thereto. In terms of section 11(1) of the
SEBI Act, subject to the provisions of the SEBI Act, it shall be the duty of SEBI to profect the
interests of investors in securities and to promote the development of, and to regulate the securities
market, by such measures as it thinks fit. Fusther, SEBI can, under section 11A of the SEBI Act,
tegulate ot prohibit the issue of prospectus, offer document or advertisement soliciting money for
issue of securities. Prior to the amendment in 2002, section 11A empoweted SEBI to specify by
regulations, for the protection of the investors, the matters relating to issue of capital, transfer of
secutities and other matters incidental theteto and the manner in which such matters shall be
disclosed by the companies. The provisions of the section 11A, as amended by the SEBI
(Amendment) Act, 2002, with effect from 29-10-2002, are reprodtﬂlced below : '

."-IIA. (1) Without prejudice to the provisions of the Companies Act, 1956 (1 of 1956), the Board }fzayf, Jor the

protection of investors,—

(a) specify, by regulations—
(2) the matters relating to issue of capital, transfer of securities and other matters incidental thereto; and
(#5) the manner in which such matters shall be disclosed by the companies;

(b) by general or special orders—
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 (2) probibit any company from issuing prospectus, any offer document, or advertisement soliciting mongy from .

 the public for the issue of securities; :
(i) specsfy the conditions subject to which the prospecins, such offer document or advsrtisement, if not
Dprohibited, may be issued, : .
(2) Withont prejudice o the provisions of section 21 of the Securities Contracts (Regulation) Aet, 1956 (42 of 1956, ),
the Board may speify the requirsments for listing and transfer of secnritios and other matters incidental thereto.

Futthet, in terms of section 32 of the SEBI Act, the provisions of the said Act shall be in addition to

and not in derogation of the provisions of any other law for the time being in force.

25.  SEBI had framed the DIP Guidclines in exercise of the powers conferred upon itself under
the SEBI Act. In the words of the Hon'ble Supteme Court in the matter of Saharas,” DfP Gutidelines
had statutory force since they were framed by SEBI in exercise of its powers conferred on it under Sections 11
and 11.A of the SEBI Act. Powers have been conferred on SEBI to protect the interests of the investors in
securifies and reguiate the isse of prospectus, offer documents or advertisement soliciting money through the
wssue of prospectus. Section 11 of the rAct, it may be noted has been incorporated, evidently to protect the
interests of inveStors whose seeurities are legally required to be listed. DIP Guidelines were implemented by
SEBI with regard 1o the ksted and unlsted companies, which made public offer, until it was replaced by
ICDR 2009". The DIP Guidelines were applicable to all public issues by listed and unlisted

comPanjes. The DIP Guidelines had prescribed various guidelines with respect to the public issue of

secutities by companies. These guidelines acted as reasonable safeguards for the investots who

subscribed or intended to subscribe in public issues of secutities.

26;. In this regard, I obsetve prima facte that the Compaﬁy has not cbtnplied with the provisions of
the DIP Guidelines including the following clauses :

a) Clavse 2.1.1. (filing of affer document)

b) Clause 2.1.4 (application for listing)

<) Clause 2.1.5.(issue of senrities in dematerialized form),

d) Clause 2.8. (means of finance),

e Clause 4.1.(promoters contribution in a public issue by unlisted companies),

) Clause 4.11. (Jock-in of minimum specsfied promoters contribution in public issues),

g) Clause 4.14 (lock-in of pre-issue share capital of an unkisted company) |

h) Clause 5.3.1(memorandum of understanding),
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Clause 5.3.3 {(due diligence certiﬁcate)
Clause 5.3.5 (undertaking), |
Clause 5.3.6 (4st of promoters group and other details),

Clause 5.4 — appointment of intermediaties

" Clause 5.6 (offer document 1o be made Ppublis)

Clause 5.6A (Pre-issue Advertisensent),

Clause 5.7 - de.gbétﬂb of issue material,

Clause 5.8 — no complainis certificate

Clause 5.9 — mandatory collection centres and Clanse 5.9.1.(minimnm number of collection
contres), --

Clause 5.10 — authorised collection agents

Clause 5.12.1, (appointment of mmplz"ame officer), |

Clause 5.13 — abridged prospectus

Clause 6.0 — contents of offer documents - Clause 6.1 to Clanse 6.15 (contents of prospectus),
Clanse 6.16 to Clanse 6.34 (contents of abridged prospectus) including Clanse 6.17.13 and Clanse
41.6 — rating for the proposed debentures/ preforence shares issue, if any, obiained from credit rating
agencies,

Clause 8.3 (Rule 19(2)(8) of SC(R) Rudes, 1957)

Clavse 8.8.1 (Opsning & closing date of subscription of securities)

Clause 9 -- guidelines on advettisements by issuer company

Clause 10.1. (requirement of credit rating), and

Clause 10.5. (redemsption)

Another observation which I would like to make is with respect to the Company's statement

that it had issued redeemable preference shates on a purely private placement basis for the years

2007, 2008 and 2009. If this is true, then it is surprising to note that the applicant had to be

introdirced as the application form contains a column to be filled in by an "Introducer'. In this

regard, I refer to the following observation of the Hon'ble Supreme Court made in the matter of the

Sahara Companies as follows

"..... Bonds also required to name an introducer, whose job evidently was to

“introduce the company to the prospective investor. If the offer was made to those persons related or associated with

Sabara Group, there was no necessity of an introducer and an introduetion. ... ... M
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28, From the foregoing, the prima fucie observation that arises is that the Company, by disguising

. its issuances of redeemable prefetence shates during the televant yeats as private placement of =

shates, has prima facie contravened the laid down notms as contained in the Companies Act, SEBI

Act, DIP Guidelines etc., with respect to public issuances of such securities.

23, L also note that as pet the Balance Sheet of the Company for the period ending March 31, -
2009, the Company's authorized share capital was mentioned as ¥5,00,00,000/- (%5,00,000/- equity
C%lpital and 34,95,00,000/- redeemable preference share capital). It appears that the Redeemable
Preference Share ("RPS") capital of ?4,95,0_0,000/ - comptised only of 19,50,000 RPS of %10/- each

issued on September 03, 2007 and 30,00,000 RPS of T10/- each issued on November 04, 2008, and - - o

did not take into account the 2,00,00,000 RPS of 210/- each (for salve T20,00,00,000/-) issued on |
March 16, 2009. The authotized share capital of the Company as on March 31, 2009 should ideally
be at least ¥25,00,00,000/- (5,00,000/- equity and 24,95,00,000/- RPSS that wete issued). Therefore,
the Balance Shect for the year 2008-09, as submitted by the Company, does not give a true and fair
view of the state of affairs of the company. The auditot's report also does not comment on this

itregularity.

30.  The Company has also submitted that the allotment of preference shares were made strictly

on ptivate placement basis and therefore, there is no opening ot closing dates of the subsctiption.

This indicates to me that the Company is or could be continuing with its fund mobilization activity

without adhering to the statutory norms laid down with respect to public issues. The Company has
also not submitted the Annual Accounts for the year ended March 31; 2012, The Company has
informed that its promoters/directors are Mr. Basudeb Bagchi, Mr. Avik Bagchi, Mrs, Swapna
Bagchi and Mr. Lakshami Kant. The said directors are prima facie responsible for the conduct of the
Company in not complying with the provisions of law that regulates the public issue of redeemable
preference shares by the Company. Though I note from the records thét Mr. Avik Bagchi and Mrs.
Swapna Bagchi had resigned from their ditectorship in the Company during the year 2012, I pote
that the said persons were the directors of the Company during the period when the Company had

made such issuances of redeemable preference shares to the public.

31.  Itisalso noted that the Company is maintaining ¥ 180.80 crore (as per balance sheet as at March

. 31, 2077) as 'Cash & Bank Balance' for the year ended March 31, 2011. However, the income for the

Page 20 of 23




same yeat was ohly-??,90,65,958/- and the income for the year ended March 31, 2010 was
¥6,17,80,597/-, as per the balance sheets, As stated above, the Company has not submitted the
Annual Accounts for the year ended Match 31, 2012 to SEBI even when it was specifically asked for
the same by SEBI vide vatious lettets including the letters dated January 16, 2013, January 29, 2013

and March 06, 2013, The latest balance sheet also needs to be analyzed in the investigation which is e

in progtess in the matter,

32. I also note that the Company has informed that it has refunded 1,20,72,750/- (out of the . o
funds raised through preference shares issued on Septembe;_ZOO'?), 341,46,853 /- (6ut of the funds
raised through preference shares issued on November 2008) and 32,54,32,150/- (out of the funds
raised through preference shares issued on March 2009). The said claims also need to be probed in

the investigation to verify their genuineness.

33.  SEBI has initiated a formal investigation into the conduct of the business of the Company in
otder to probe into the alleged non-compliance by the Company with the norms laid with respect to
the issue of securitics to .the public, to ascettain whether the money mobilization activities are
detrimental to the interest of the investots and for finding out possible violations, committed by the
Company, if any, of the provisions of the Companies Act, SEBI Act or the rules or the regulations
made or directions issued by SEBI. However, in view of the nature of the alleged violations and to
prevent the Company from further mobilization of funds from the public under the gatb of issuing
redeemable preference shatres or any other form of security, and in the interests of investors, it
becomes necessary for SEBI to intervene at this stage by passing suitable directions, pending

investigation and passing of further orders.

34.  SEBI has a statutory duty to protect the intetests of investors in securities and promote the
development of, and to regulate, the securities market. Section 11 of the SEBI Act has émpowered it
to take such measures as it thinks fit for fulfilling its legislative mandate. Raising of funds from the
general public without complying with the provision of the Companies Act, SEBI Act and the DIP
Guidelines (as applicable during the relevant period), is prejudicial to the interest of investors and unless
urgent directions are issued, the interest of thousands of investors may be in jeopardy. Therefore,
in otder to protect those investors who have alteady subscribed to the redeemable preference shares

issued by the Company and to prevent the Company from its uncontrolled money collection activity
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in the gatb of ptivate placement made in prima face contravention of the applicable laws, it becomes

necessaty for SEBI to intervene in the matter and pass suitable preventive and remedial directions.

35. In view of the foregoing, I, in exetcise of the powers conferred upon me under section 19 - -

of the Securities and Exchangé Board of India Act, 1992 read.with sections 11(1), 11(4), 11A and
11B thereof and Clause 17 of the SEBI (Disclosure and Investor Protection) Guidelines, 2000 read
with regulation 111 of the SEBI (Issue of Capital and Disclosure Requitements) Regulations, 2009,

hereby, pending investigation and passing of further directions, issue the following directions :

() The Company, namely, Prayag Infotech Hi-Rise Limited is restrained from mobilizing funds

- thtough the issue of redeemable preference shates ot through the issuance of equity shares o
any other seéuritics, to the public and/or invite subsctiption, in any manner whatsoever,
-¢ither directly or inditectly till further directions.

(i)  Prayag Infotech Hi-Rise Limited, its promoters and directors including Mr. Basudeb Bagchi,
Mr. Avik Bagchi, Mts. Swapna Bagchi and Mz, Lakshmi Kant are prohibited from issuing
prospectus or any‘offer document ot issue advertisément for soliciting money from the
public for the issue of secutities, in any manner whatsoevet, either directly or indirectly, till
further orders.

(i)  Prayag Infotech Hi-Rise Limited, its promoters and directors including Mr. Basudeb Bagchi,
Mr. Avik Bagchi, Mrs. Swapna Bagchi and Mr. Lakshmi Kant shall not dispose any of the
ptopetties of the said company ot alienate the assets acquired/created through the funds
raised from public by issuance of the impugned redeemable preference shares.

(iv)  Prayag Infotech Hi-Rise Limited, its ptomoters and ditectors including Mr. Basudeb Bagchi,
Mt. Avik Bagchi, Mts. Swapna Bagchi and Mr. Lakshmi Kant shall not divert any funds
raised from public at large through the issuance of the impugned redeemable preference
shates, kept in its bank accounts and/or in the custody of the company without prior
permission of SEBI until further orders.

(v)  Prayag Infotech Hi-Rise Limited and its promoters and directors shall co-operate with SEBI
in the investigation and shall furnish documents, that ate in their possession, which may be
required by SEBI in the course of its investigation. _

(vi)  Prayag Infotech Hi-Rise Limited shall produce proof for its claim that it has refunded

34,16,51,753/- out of the subscription received with respect to its issuance of the redeemable
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preference shares which would be certified by a Chartered Accountant, who is in the panel of -

any public authority or public -institution, who would examine the veracity of such '

submissions. This cettificate shall be submitted by the Company within a petiod of 30 days | : o

from the date of teceipt of this Order.
-~ 36. The above directions shall come into fotce with immediate effect.

37.  Further, the obscrvations made in this Order are prima fatie observations made on the basis of

the pre]iﬁlinery investigation/examination by SEBL. The entity/petsons against whom this Order is

passed may file their ob]ecuons if any, within a petiod of 21 days from the date of receipt of this s

Otrder ‘and may also indicate whether they desire to avail themselves an opportunity of personal .

heating on a date and time to be fixed on a specific request made in that regard.

38.  This Osder is without prejudice to the right of SEBI to take any other action that may be

initiated against the company, Prayag Infotech Hi-Rise L1m1ted s promoters and ditectors, in

ﬁ*?iz" ﬁﬁ*\w

accordance with law.

HOLE TIME MEMBER

SECURITIES AND EXCHANGE BOARD OF INDIA

Date :September 30, 2013
Place: Mumbai
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