WTM/SR/IMD-NRO/ 1 1/10 /2014

BEFORE THE SECURITIES AND EXCHANGE BOARD OF INDIA, MUMBAI

CORAM: S. RAMAN, WHOLE TIME MEMBER

ORDER

Under Sections 11, 11(4), 11A and 11B of the Securities and Exchange Board of India Act,
1992, in the mattet of Vamshi Chemicals Limited (presently known as En Atomatic &
Petro Chemicals Limited) and its Directors, viz. Shri Kishan Pal Singh (PAN:
AVVPS8411M) , Shri Chhotelal Shukla (PAN: CLJPS2300B), Shri Vishwa Bandhu
Vashistha (PAN: ADFPV9924N), Shri Deenanath Maurya (PAN: B]JPM1012K) and Shri
Mukesh Kumar Khare (PAN: BBVPK0966NN).

2.1

Securities and Exchange Board of India ("SEBI") received a letter dated July 12, 2012
from Serious Fraud Investigation Office ("SFIO") secking information about any action
taken b.y SEBI against Vamshi Chemicals Limited (""VCL") for violation of provisions of
SEBI Act, 1992. Further, SEBI received a news article on April 25, 2013 containing a
State-wise list of companies against which complaints were received for indulging in

illegal fund raising activity. VCL was one such company included in the said list.

In order to ascertain the nature of fund mobilizing activity of VCL, SEBI vide letter
dated May 14, 2013 sought information/documents from VCL within 2 weeks from the
date of receipt of the letter. VCL did not teply to the said letter. Meanwhile, SEBI
observed from internet search that there were allegations against VCL, for 'raising money
from public under the garb of private placements without adhering to” the private
placement norms. In this regard, SEBI vide letter dated November 22, 2013, advised
VCL to furnish the following information with regard to issuance of preference shares,

viz. —

. Certified copy of the Memorandum and Articles of Association of the company,
4. Aundited Balance Sheet and Profit & Loss Account of the company for the last 10 years;
i, Narme, addresses and ocenpation of all the promoters/ directors of the company;
w.  Staterment of mobilization of funds through issue of preference shares duly certified by the Statutory
Auditors of the company.
v.  Names and details of the Key Managerial Personnel of the company;
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Vi,

vitl,

X,

Copies of Annnal Report and Annual Return filed with Registrar of Companies ("ROC") since

neorporation.
Copies of Taxe Returns filed with the Income Tax anthorities since incorporation.

Other information in respect of each and every sevies of debentures/ preference shares issued by the

company, vig. —

a.
b.

L.

o8

Details regarding filing of Prospectus/ Red Herring Prospectus with ROC.

Date of opening and closing of the subscription fist;

The details of opening and closing of the issue, guanturs of funds raised and pmpawd Zo be
raised,

List of agents with addresses who have been appointed by the company.

Details regarding the number of application forms circulared inviting subscription;

Details regarding the number of applications received and number of allottecs;

The number of allottees and the lst of allotiees along with their name, addvess, number of
preference shares  issued, folio nwmber, certificate number, distinctive number and amount
collected frome each allottee since incorporation till date;

Details regarding subscription amount raised;

Date of allotment of preference shares;

Copies of the minutes of Board/ Committee mecting in which the resolution bas been passed for
tssue and allotment of preference shares;

Date of dispateh of preference share Certificates, ete.;

Copies of applivation forms, RHP, panphlets, advertisements and other pmmotzf;ﬂal material
circulated for issuance of preference shares;

Terms and conditions of the issue of debenture/ preference shares.

Any other information in conncction with the matfer.

2.2 In response thereto, VCL vide letter dated December 07, 2013, submitted the following

documents, viz. —

7
22,
.

.

Vi,

Copy of the Memorandunm and Articles of Association of the company,

Andited Balance Sheet and Profit & Loss Account of the company for the last 10 years;
Namse, addresses and occupation of all the directors of the company as per attached kist;
Name and details of the Key Managerial Person of the company as per attached lisi;
Copy of annual returns filed with ROC for last eight years;

Copy of income tax returns for last 10 years.
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2.3

24

As the information/documents futnished by VCL was inadequate, SEBI vide letter dated
June 13, 2014 advised VCL to furnish the complete documents pertaining to issue of
preference shares. VCL vide Jetter dated June 20, 2014 sought extension of time for 15
days to submit the entire documents to SEBIL

Thereafter, SEBI vide letter dated June 24, 2014 advised VCL to provide all the
information sought within 3 days from the date of receipt of the letter. VCL, vide letter
dated June 26, 2014, while furnishing duly certified statement of mobilization of funds
through issue of redeemable cumulative preference shares by ptivate placement and the

list of preference shareholdets foi each financial year, znter afia stated as under:

"the issue of preference shares is through private placement and therefore the company does not
need 1o file prospectus/ red herring prospectus with the ROC."”

The matetial available on record i.e. correspondences exchanged between SEBI and VCL
along with the documents contained thetein and the information obtained from the
filings made by VCL with ROC have been perused. On an examination of the same, it 1s

observed that —

i VCL was incorpotated on November 15, 1996, with the ROC, N.C.T of Delhi and
Haryana with Cotporate Identification Number (CIN}) U51311DL1996PLC083297
having its registeted office is at 487/88, No. 1, First Floot , Mangal Bazaar Road ,
Near Sidh Baba Mandir, Peera Garhi , New Delhi — 110087, C

ii. The Directors of VCL are Shri Kishan Pal Singh, Shri Chhotelal Shukla, Shti Vishwa
Bandhu Vashistha, Shti Deenanath Maurya and Shri Mukesh Kumar Khare,

. VCL issued "Redeemable Cumuiative Preference Shares” ("Ofter of RCPS") during the
financial years 2003-04, 2004-05, 2005-06, 2006-07, 2009-10 and 2010-11, details of

the same are tabulated as under:-
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4.1

4.2

Year No. of Amount Per No. of Total
Securities Share (%) petsons to Amount
whom issued Raised
(Approx.) &>

2003-04 41000 1000 5472 4,10,00,000
2004-05 255444 1000 306597 25,54,44.,000
2005-00 60585 1000 7459 6,05,85,000
2006-07 1550 1000 93 15,50,000
2009-10 229390 1000 34666 22,93,90,000
2010-11 26999 1000 4718 2,69,99,000
Total 614968 1000 89005 | 61,49,68,000

In the context of the abovementioned details of the Offer of RCPS, the issue for
determination is whether the mobilization of funds by VCL through the aforesaid is in
accordance with the provisions of the SEBI Act, 1992 ("SEBI Act"); the Companies
Act, 1956 read with the Companies Act, 2013; the SEBI (Disclosute and Investor -
Protection) Guidelines, 2000 ("DIP Guidelines") tead with the SEBI (Issue of Capital
and Disclosure Requirements) Regulations, 2009 ("ICDR Regulations").

I note that the jurisdiction of SEBI over various provisions of the Companies Act in the
case of public companies, whether listed or unlisted, when they issue and transfer
secutities flows from the provisions of Section 55A of the Companies Act. While
examining the scope of Section 55A of the Companies Act, 1956, the Hon'ble Supreme
Court of India in Sahara India Real Estate Corporation Limited & Ors. vs. SEBI
(Civil Appeal no. 9813 of 2011} (Judgment dated August 31, 2012) (hereinafter
referred to as the "Sahara Case"), had observed that:

"We, therefore, hold that, so far as the provisions enumerated in the opening portion of Section 554 of
the Companies Act, so far as they relate to issue and transfer of securities and non-payment of dividend is

concerned, SEEBI has the power to administer in the case of listed public companies and in the case of

those publiv companies which intend to et thetr securities listed on a recognized stock exchange in India."
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4.3 In this regard —

i Reference is also made to Sections 67(1) and 67(3) of the Companies Act, 1956,

which are reproduced as under:

"67. (1) Any reference in this Act or in the articles of @ company 1o offering shares or debentures to
the public shail, subject to any provision to the contrary contained in this Act and subject also to the
Pprovisions of sub-sestions (3) and (1), be construed as including a reference to offering them to any
section of the public, whether selected as members or debenture holders of the company concerned or
as chients of the person issuing the prospectus or in any other maner.

(3) No offer or invitation shall be treated as made to the public by virtue of sub- section (1) or sub-
seetion (2), as the case may be, if the offer or invitation can properly be regarded, in all the
circumstances-

(@) as not being caleulated to result, directly or indirectly, in the shares or debentures becoming
avatlable for subseription or purchase by persons other than those receiving the offer or invitation; or

(b) otherwise as being a domestic concern of the persons making and receiving the offer or invitation

Provided ihat nothing contained in this sub-section shall apply in a case w/}em the offer or
invitation 1o subscribe for shares or debeniures is made to fifly persons or more:

Provided firther that nothing contained in the first proviso shall apply to naﬂ-bamémg financial
corparies or public financial institutions specified in section 4.4 of the Companies Aﬁ‘f 1956 (1 of
1956).”

it. While examining the scope of Section 67 of the Companies Act, 1956, the Hon'ble

Supreme Coutt of India in the Sabara Case observed that:

"Section 67(1) deals with the offer of shares and debentures to the public and Section 67 (2) deals
with invitation 1o the public to subscribe for shares and debentures and how those expressions are 1o
be undersiood, when reference is made fo the At or in the articls of a company. The emphasis in
Section 67(1) and (2) is on the “Section of the public”. Section 67(3) states that no offer or
invitation shall be freated as made to the public, by virtue of subsections (1) and (2), that 1s to any
section of the publc, if the offer or invitation is not being calinlated to resuls, directly or indireatly, in

the shares or debentitres becoming available for subscription or purchase by persons other than those
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recesving the offer or invitation or otherwise as being a domestic concern of the persons making and
vecesving the offer or invitations. Section 67(3) is, therefors, an exception to Sections 67(1) and (2).
If the circumstances mentioned in clauses (1) and (b) of Section 67(3) are satisfied, then the
offer/ invitation would not be troared as being made to the public.

The first proviso o Section 67(3) was inserted by the Companies (Amendment) Act, 2000 w.ef
13.12.2000, which clearly indicates, nothing contained in Sub-section (3) of Section 67 shall apply
i a case where the offer or invitation fo subscribe for shares or debentures is made 1o fifly persons or
more. ...

Resuitantly, if an offer of securities is made to fifly or more persons, it would be desmed 1o be a
public issue, even if 3t is of domestic concern or proved that the shares or debentures are not available
Jor subieription or purchase by persons other than those received the affer or invitation. ...

L may, therefore, indicate, subject to what has been stated above, in India that any share or
debenture issue beyond forty nine persons, would be a public issue attracting all the relevant
provisions of the SEBI Act, regnlations frared thereunder, the Companies Act, Dertaining to the

pablic issne, ..."

In the instant matter, for ascertaining whether the Offer of RCPS is a public issue or
an issue on private placement basis in accordance with Section 67 of the Companies

Act, 1956, the number of subscribers is of utmost importance.

a.  Under the Offer of RCPS, it is observed that during the Financial Yeafs 2003-04,
2004-05, 2005-06, 2006-07, 2009-10 and 2010-11, VCL allotred RCPS of 1000
each to 89005 individuals/investors. VCL mobilized funds amcunting to
361,49,68,000/- through the aforesaid allotments. These facts prima fuse indicate
that the Offer of RCPS was a public issue of securities since the number of
petsons to whom such Offer was made, was above the limit of forty--nine

persons as presctibed under Section 67(3) of the Companies Act, 1956.

b. It is noted that VCL is not a non-banking financial company registeted with
RBI or a public financial institution within the meaning of Section 4A of the
Companies Act, 1956 and hence is not covered under the second provise to

Section 67(3) of the Companies Act, 1956.

c. In view of the above, the Offir of RCPS by VCL would prima fucie qualify as a
public issue under the first proviso to Section 67(3) of the Companies Act,
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1956. In this regard, it is pertinent to note that by virtue of Section 55A of the
Companies Act, Section 67 of that Act, so far as it relates to issue and transfer

of securities, shall also be administered by SEBL.
4.4 I note that —

i, From the abovementioned, it will follow that since the Offer of RCPS is a public issue
of securities, such secutities shall also have to he listed on a recognized stock
exchange as mandated under Section 73 of the Companies Act, 1956. In this regard,
reference is made to Sections 73 of the Companies Act, 1956 of which sub-sections

(1), (2) and (3) are relevant in the instant case, which is reproduced as under:

"73. (1) Ewery company intending o offer shares or debentures to the public for subscription by the
isse of a prospectus shall, before such issue, make an apphieation to one or more recognised stock
exchanges for permission for the shares or debentures intending to be so offered to be dealt with in the
stock exchange or each sich stock exchange.

(1A4) ...

(2) Where the permission has not been applied nnder subsection (1) or such permission having been
applied for, has not been granted as aforesaid, the company shall forthwith repay without interest all
moneys received froms applicants in pursuance of the prospectus, and, if any such money is not repaid
within eight dgys afler the company becomes liable 1o repay i1, the company and every director of the
company who is an officer in defantt shall, on and from the exprry of the eighth day, be jointly and
severalfy liable 1o repay that mongy with interest at such rate, not less than four per cent and not
more than fifteen per cent, as may be prescribed, having regard to the length of the péf—'iod of delay in
making the repayment of such mongy.

(3) Al moneys received as aforesaid shall be kept in a separate bank account maintained with a
Scheduled Bank 1 [until the permission has been granted, or where an appeal bas been preforved
against the refusal to grant such. permission, until the disposal of the appeal, and the money
standing in such separate acconnt shall, where the permission has not been applied for as aforesaid
or has not been granted, be repaid within the time and in the manner specified in sub- section (2));
and if default is made in complying with this sub- section, the company, and every officer of the
comipany who @ in defants, shall be punishable with fine which may extend to five thousand rupees.”

. In the Sabara Case, the Hon'ble Supreme Coutt of India also examined Section 73 of

the Companies Act, 1956, whetein it observed that —
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1v.

“Section 73(1) of the Act casts an obligation on every company intending to offer shares or
debentures to the public Yo apply on a stock exchange for listing of its securities. Such companies
have no option or choive but to kst their secutities on a recognized stock exchange, once they invite
subseription from over forty nine investors from the public. If an unlisted company excpresses its
tntention, by conduuct or otherwise, to offer ils securities to the public by the issue of a prospectus, the
legal obligation to make an application on a recognized stock excchange for listing starts. Sub-section
(1A) of Section 73 gives indication of what are the particulars to be stated in such a prospectus.
The consequences of not applying for the permission under sub-section (1) of Section 73 or not
granting of permission is clearly stipulated in sub-section (3) of Section 73. Obligation to refind the
antount collected from the public with interest is also mandatory as per Section 73(2) of the Aet.
Listing is, therefore, a legal responsibility of the company which qﬁ%r.r securities fo the publ,

provided offers are made to more than 50 persons."

In the facts of the instant case, since the Offer of RCPS was made to fifty persons ot
more by VCL, the same will attract the tequitement of compulsory listing befote a
recognized stock exchange in terms of Section 73(1) of the Companies Act, 1956. It
thetefore prima facie appears that VCL has violated the provisions of Section 73(1) of
the Companies Act, 1956, since it has failed to ensure listing of the secutities issued
under the Offer of RCPS with a recognised stock exchange.
»

As per Section 73(2) of the Companies Act, 1956, the obligation to refund the
amount with interest that was collected from investors under the Offer cy” RCPS is
mandatory on VCL. In this regard, there is no evidence on secotd to indicate
whethet ot not VCL has paid interest to the investors within 8 days, as per the
aforesaid Section. In view of the same, I find that VCL has prima facie not complied

with the provisions of Section 73(2) of the Companies Act, 1956.

Section 73(3) of Companies Act, 1956 states that all moneys received shall be kept in
a separate bank account maintained with a Scheduled Bank and if default is made in
complying with this sub-section, the company and every officer of the company who
is in default shall be punishable with fine which may extend to five thousand tupees.
In the instant case, there is no evidence on record to indicate whether or not funds

received from the investors under the Offér of RPS has been kept in sepatate bank
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4.5

4.6

4.7

account by VCL. In view of the same, I find that VCL has prima_faciz not complied
with the provisions of Section 73(3) of Companies Act, 1956.

Under Section 2(36) read with Section 60 of the Companies Act, 1956, a company needs
to register its prospectus with the RoC, before making a public offer or issuing the
prospectus. As per the aforesaid Section 2(36), ‘prospectus” means any document
described or issued as a prospectus and includes any notice, citcular, advertisement or
other document inviting deposits from the public or inviting offers from the public for
the subscription or purchase of any shares in, or debentures of, a body cotporate. As
mentioned above, since the Offer of RCPS was made to fifty persons ot more, it has to be
construed as a public offer. Having made a public offet, VCL was required to register a
prospectus with the RoC under Section 60 of the Companies Act, 1956. Based on the
material available on record, I find that VCL has not complied with the provisions of
Section 60 of Companies Act, 1956.

Under Sectton 56(1) of the Companies Act, 1956, every prospectus issued by ot on
behalf of a company, shall state the matters specified in Part I and set out the teports
specified in Part II of Schedule II of that Act. Further, as per Section 56(3) of the
Companies Act, 1956, no one shall issue any form of application for shates in or
debentutes of a company, unless the form is accompanied by abridged prospectus,
cofitain disclosures as specified. Based on the material available on tecotd, 1 find that
VCL has not complied with the provisions of Section 56(1) and 56(3) of the Compames

Act, 1956 and therefore, has prima facie violated the aforesaid provisions.

As per Section 465(1) of the Companies Act, 2013, the Companies Act, 1956, "shall stand
repealed”. Howevet, Section 465(2)(i) of the Companies Act, 2013, provides that:

"(2)Notwithstanding the repeal under sub-section (1) of the repealed enactments,—

(@) anything done or any action taken or purported to have been done or taken, including any rule,
notifécation, inspection, order or notice made or issued or any appoiniment or declaration mads or any
operation underiaken or any direction given or any proceeding taken or amy penally, punishment,
Jorfeitnre or fine imposed under the repeated enactments shall, insofar as it is not inconsistent with the
provisions of this Adt, be deemed to have been done or taken under the corresponding provisions of this
At
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4.8

I also note that SEBI framed the DIP Guidelines, in exercise of the powers conferred
under the SEBI Act. In the words of the Hon'ble Supreme Court in the Sabara Case,
"DIP Guidelines bad statutory force since they were framed by SEBI in excrcise of its powers conferred
on 2 under Sections 17 and 11.A4 of the SEBI Aet. Powers have been conferred on SEBI 1o protect the
inleresis of the investors in securities and regulate the issue of prospectns, offer documents or advertisement
soliciting money through the issne of prospectus. Section 11 of the Act, it may be nowed has been
incorporated, evidently to protect the interests of investors whose securities are legally required to be listed.
DIP Guidelines were implemented by SEBI with regard to the listed and unlisted companies, which
made public offer, until it was replaced by ICDR 2009", In this regard, I observe prima fase that
the Company has not complicd with the ptovisions of the DIP Guidelines including the

following clauses:

a) Clause 2.1.1. — (Filing of offer document)

b) Clause 2.1.4 — (Application for fisting)

o) Clause 2.1.5 — (Lsswe of securities in dematerialized form),

d} Clause 2.8 — (Means of finance),

) Clause 4.1 — (Promoters contribution in a public issue by unlisted companies),

£) Clause 4.11 — (Lock-in of minipum specified promoters contribution in pé:b/z’c issues),

g) Clause 4.14 — (Lock-In of pre-issue share capital of an unlisted company)

h) Clause 5.3.1 - (Memorandum of understanding),

1) Clause 5.3.3 - (Dwe Diligerrce Certificate)

)y Clause 5.3.5 - (Undertaking),

k) Clause 5.3.6 — (List Of Promoters Group And Other Details),

) Clause 5.4 — (Appointment of intermediaries)

m) Clause 5.6 — (Offer document to be made public)

n) Clause 5.6A - (Pre-issue Advertisement)

o) Clause 5.7 ~ (Despatch of issue material)

p) Clause 5.8 — (No complaints certificate)

Q) Clause 5.9 — (Mandatory collection centres including Clause 5.9.1 (Minimum number of collection
centres)

) Clause 5.10 — (Authorised Collection Agents)

s) Clause 5.12.1 — (Appointment of compliance officer)
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4.9

4.10

Clause 5.13 — (Abridged prospectus)

v) Clause 6.0 — (Contents of offer docunents)
v) Clause 8.3 — (Raule 19(2)(b) of SC(R) Rutles, 1957)
w) Clause 8.8.1 — (Opening & closing date of subscription of securities)

x) Clause 9 — (Guidelines on advertiserments by Issuer Company)

y) Clause 10.1 — (Reguirement of credit rating)
z) Clause 10.5 — (Redemption)

As per Regulation 111(1) of the ICDR Regulations, the DIP Guidelines, “shal/ siand
reseinded”. However, Regulation 111(2) of the ICDR Regulations, provides that:

"(2)Notwithstanding the repeal under sub-section (1) of the repealed enactments,—

(a) anything done or any action taken or purporied to have been done or taken including observation
mads in respect of any draft offer document, any enquiry or investigation commenced or show canse notice
issued in respect of the said Guidelines shall be deemed to have been done or taken under the
corvesponding provisions of these regulations;

(b) any offer docunsent, whether draft or otherwise, filed or application made to the Board under the said
Guidelines and pending before it shall be deemed to have been filed or made under the corvesponding
provisions of these regulations.”

Upon 2 consideration of the preceding paragraphs, I am of the view that VCL is prima
Jawie engaged in fund mobilising activity from the public through the Offer of RCPS and as -
such violated the aforementioned provisions of the Companies Act, 1956 (Section 56,
Section 60 read with Section 2(36), Section 67 and 73) read with Section 465 of the

Companies Act, 2013; the DIP Guidelines read with ICDR Regulations.

Protecting the interest of investors is the foremost mandate for SEBL For this purpose,
SEBI can exercise its jurisdiction under Sections 11(1), 11A, 11B and 11(4) of the SEBI
Act read with Section 55A of the Companies Act, 1956 and Section 465 of the
Companies Act, 2013 over companies who issue securities to fifty persons ot more, but
failed to comply with the applicable provisions of the aforesaid Companies Acts; the DIP
Guidelines read with ICDR Regulations (as mentioned in paragraphs 4.1-4.10 above). In
the instant matter, steps have to be taken to ensute only legitimate fund raising activities

are carried on by VCL and no investors are defrauded. In light of the same, I find there is
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no other alternative but to take recourse through an interim action against VCL and its

Ditectors for preventing it from further carrying on with its fund mobilising activity
under the Offer of RCPS.

In view of the foregoing, I, in exercise of the powers conferred upon me under Sections
11, 11(4), 11A and 11B of the SEBI Act and Clause 17 of the DIP Guidelines read with
Regulation 111 of the ICDR Regulations, hereby issue the following directions —

iv.

vi.

VCL shall not mobilize any further funds from investors through the Offer of RCPS
ot through the issuance of equity shates or any other securities to the public and/or
invite subsctiption, in any manner whatsoever, either directly or indirectly, till further
directions;

VCL and its Directors, viz. Shri Kishan Pal Singh (PAN: AVVPS8411M) , Shri
Chhotelal Shukla (PAN: CLJPS2300B), Shti Vishwa Bandhu Vashistha (PAN:
ADFPV9924N), Shri Deenanath Mautya (PAN: BJJPM1012I) and Shri Mukesh
Kumar Khare (PAN: BBVPKO966N) are prohibited from issuing prospectus ot any
offer document ot issue advertisement for soliciting money from the public for the
issue of securities, in any manner whatsoever, either directly or indirectly, till further
orders;

VCI. and its Directors are restrained from accessing the securities matket and
further prohibited from buying, selling or otherwise dealing in the secutities market,
either directly or indirectly, till further directions;

VCL and its Directors shall provide a full inventory of all its assets and prc;perties;
VCL and its Ditectors shall not dispose of any of the properties ot alienate or
encumber any of the assets owned/acquited by it through the Offer of RCPS without
prior permission from SEBI;

VCL and its Ditectors shall not divert any funds raised from public at large through
the Offer of RCPS which are kept in the bank account(s) and/or in the custody of
VCL.

The above directions shall take effect immediately and shall be in force untl furthesr

orders.

‘The prima facie observations contained in this Order are based on the material available on

record ie. cottespondences exchanged between SEBI and VCL along with the
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documents contained therein and the information obtained from the filings tmade by
VCL with ROC. In this context, VCL and its abovementioned Directots may, within 21
days from the date of receipt of this Order, file their teply, if any, to this Otder and may
also indicate whether they desite to avail themselves an opportunity of personal hearing

on a date and time to be fixed on a specific request made in that regard.

9, This Order is without prejudice to the right of SEBI to take any other action that may be

initiated against VCL and its abovementioned Directors in accordance with law.

Place: Mumbai
Date: October 30, 2014
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